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EXECUTIVE SUMMARY 

1. This report is the final outcome of a rapid status assessment of the implementation of 

Devolution in Kenya. The assessment was commissioned by The Institute for Social 

Accountability (TISA) to inform the work of The Devolution Forum (TDF) in contributing 

to successful implementation of the Constitution of Kenya 2010; with a focus on making 

Devolution succeed. The report has four overarching and inter-linked pillars, namely 

policy, administrative and political, legislative and other countervailing trends. 

Ordinarily, in its broad sense, policy is understood to encompass a wide range of 

statements of intent which include administrative and legislative imperatives. These 

have been truncated for clarity purposes in this final version of the report. 

 

2. The predominant trend established by this assessment is that whereas, substantial 

progress has been and is being made in the operationalization of the devolved system in 

Kenya through establishment of the County Governments and initial transfers of 

functions and resources; there are systemic countervailing factors which threaten and 

are already undermining successful realization of the great promise of developmental 

devolved governance system for the people of Kenya. 

 

3. These threats are manifest in the dualistic, double-speak and diametrically opposed 

rhetorical public statements by the political elite on their commitment to full 

implementation of the devolved system on the one hand and the actual policy, 

executive administrative and political choices being made on the other. 

 

4. The threats are themselves buttressed by a culture of impunity among the political class, 

who have thus far demonstrated little regard for constitutional and statutory provisions. 

A leading constitutional scholar has observed that Africa’s main governance problem is less 

about existence of a good constitutional structure but more the absence of the culture of 

constitutionalism – the habit to respect and observe rules1. 

 

5.  As things stand therefore, whereas transition to devolution is in full motion, some 

components of it are headed in the wrong, if not reverse, direction while others are 

static. These are presented and analyzed in detail in this report. 

 

6. In view of the above realities, the assessment proposes that TDF adopts eternal 

vigilance anchored in multi-agency and multi-level approach as a means of safeguarding 

the gains for the people of Kenya in the Constitution of Kenya 2010 (CoK 2010) in 

                                                           
1
 H.W.O. Okoth-Ogendo, ‘Constitutions without Constitutionalism in Africa’ 
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general and Devolution in particular. Towards this end the complementary socket-

strategy is proposed. 

 

Policy 

 

7. The principal policy on devolved government is being reviewed through a process led by 

the Ministry of Devolution and Planning. The rationale for this review is that the TFDG 

Sessional Paper was formulated prior to the coming into being of the County and 

National Governments; but which are now in place following the 4th March 2013 

General Elections. In view of this reality ‘It has therefore become necessary to revise the 

policy to address some of the emerging issues that were not adequately addressed when 

the policy was first developed’2 On 20th May, 2014, the draft review Sessional paper was 

subjected to a Stakeholder Roundtable by the CIC at the Kenya School of Government 

(KSG). Various interests and stakeholders made their inputs on the document. The 

status of the review process could not be ascertained as at the time of this assessment. 

 

8. Some of the concerns raised by stakeholders at the CIC Roundtable include the apparent 

rush in the review process when implementation of transition to the devolved system 

has not come to term and is proceeding as provided for under Section 15 of the Sixth 

Schedule of the Constitution of Kenya 2010 (CoK 2010). The rushed policy review 

process is deemed premature and suspect. 

 

9. Further, the policy entertains illegalities by purporting to divest statutory mandate and 

power from the Transition Authority (TA) and vesting the same in the Ministry of 

Devolution and Planning (MDP). Some of the statutory mandates of the TA include 

functional analysis, competency assignment, costing and transfer of functions as well as 

audit of assets and liabilities together with their transfer and liquidation respectively. It 

is also within the remit of the TA to roll out classification and management of urban 

areas, including municipalities and councils. Other contentions include attempts to 

impose performance management systems on County Governments without due regard 

to the provisions of Article 6 (2) of CoK 2010; and, usurping the mandate of the 

governments in the design and implementation of Civic Education on Devolution. 

 

10. The Task Force on Devolved Government (TFDG) had foreseen a scenario where 

multiple transition processes with corresponding competing and contending interests 

would play out. In its wisdom the TFDG prescribed the TA as an independent midwife in 

                                                           
2
 Ministry of Devolution and Planning, Draft Reviewed Sessional Paper on Devolved Government, pg. V  
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the transition from central government to national government and from local 

authorities to county governments. In this context, the MDP is an interested party. 

 

11. The draft reviewed Sessional Paper is further silent on its consequences on existing 

devolution statutes such as the County Governments Act, the Urban Areas and Cities 

Act, the Transition to Devolved Government Act and the Inter-Governmental Relations 

Act. It is instructive that while the actual status of the policy review cannot be readily 

ascertained, the County Governments Act has already been amended to establish the 

County Development Boards (CDBs). Constitutionality of this amendment is the subject 

of judicial proceedings. 

 

12. There was also the abortive attempt to amend the Transition to Devolved Government 

Act to disband the TA. There is likelihood of a similar effort being brought through 

another Statute Law Miscellaneous (Amendment) Bill to alter the Inter-Governmental 

Relations Act to operationalize the Inter-Governmental Technical Relations Committee 

before the transition period envisaged in Section 15 of the Sixth Schedule of CoK 2010 

expires. This will have the effect of disbanding the TA and creating a dangerous lacuna in 

the management of the transition process. This is critical when viewed together with 

the fact that the CIC’s constitutional and statutory mandate expires on 27th August 

2015. 

 

Proposed strategy: 

 

13. Obtain, collate and package various viewpoints presented at the CIC Roundtable into 

specific coherent proposals for improvement of the Draft Review Sessional Paper and 

engage the MDP, relevant Parliamentary Committees, the Council of Governors and 

Development Partners. Appropriate TDF Technical Committee should be assigned this 

task. 

 

14. There are also other concurrent policies and policy review processes at the county and 

national government levels. These have direct bearing on service delivery in terms of 

standards and norms as well as resource implications on devolved functions. Some of 

these include health sector management, early childhood development and shift in road 

infrastructure development which involves concessionning to private entities in 

partnerships with financial institutions. Other policy frameworks include but not limited 

to Governance Justice Law and Order Sector (GJLOS) Policy Framework Paper (PFP), 

Green Economy Strategy and Implementation Plan (GESIP) and The Kenya Country 

Partnership Strategy 2014 – 2019. 
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Proposed strategy:  

 

o Establish the status of the GJLOS Policy Framework Paper. Assign appropriate 

TDF committee to assess its application, follow up on its review and make inputs. 

 

o Collaborate with key institutions and stakeholders in the Green Economy Strategy 

and Implementation Plan (GESIP) and the Kenya Country Partnership Strategy 

2014 – 2019 to guarantee effective involvement of citizens and holding 

implementers accountable.  

 

15. Glaring capacity gaps in the origination, formulation, implementation and monitoring 

and evaluation of policies has so far been isolated as a common factor in all the 

Counties. In a majority of cases sampled, it was established that there is no research to 

establish whether a policy need has been catered for by national policy or even by 

administrative measures by the County itself. This is true of policy formulation attempts 

by County Assemblies. Resources are therefore wasted in duplicating policies some of 

which make proposals which are at variance with the Constitution and contradictory of 

existing policy frames. Some innovative policy proposals were also observed. Mombasa 

County Assembly has developed a Bill on Disaster management policy, early warning 

and disaster management information system. It is intended to facilitate a framework 

for rapid and timely disaster management response. This is partly due to the disasters 

associated with acts of terrorism at the Coast. 

 

16. The other capacity gap identified is infrastructure. This is the case with the County 

Government of Tharaka Nithi. The seat of the County Government is still based in a 

dilapidated wooden structure at Chiakariga centre.  

Proposed strategy:  

TDF should establish whether KSG has curriculum content on policy formulation skills and 
to partner with institutions with core competences in training on the same if not catered 
for by KSG. 

Administrative and political  

17. The requirement for Constitution and Devolution Civic Education as contemplated 

under the County Governments Act and anchored in Articles 10 and 35 of the CoK 2010 

has not been effected. The assessment established that this delay and/or impasse is 

attributable to the fact that there is an ongoing process of developing a curriculum and 

guide on the one hand and the apparent lukewarm, if not estranged, relationships 
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between Civic Education providers, MDP and development partners on the other. The 

latter state of affairs has locked resources that would otherwise facilitate rolling out of a 

well designed and coordinated Civic Education Programme on the Constitution and the 

devolved system in particular. The assessment established that the MDP invited bids for 

Civic Education in June 2014; potential providers have since been short listed and pre-

qualified after their technical and financial bids were analyzed. The bids were floated 

vide tender notice Ref. MDP/27/2013-2104. The tender was for provision of civic 

education on pilot basis in three counties in the former Upper Eastern Province among 

others. 

 

18. It has further been established that the above frosty relationship is also affecting service 

delivery in counties which are being provided by Non-State Actors. Some of these NSA’s 

are scaling down or withdrawing from the country all together. 

 

19. The net effect is that well educated and skilled personnel from the Civil Society sector 

are being rendered jobless and thus contributing to spiraling unemployment in the 

country; while the economy is losing billions in forex revenue accruing from capital 

influx from abroad. Further, those services in health, including Anti-Retroviral Treatment 

(ART) are being abandoned without a clear take-up framework by either county or 

national government. From a human rights perspective and considering that thousands 

of Kenyans will die due to abrupt withdrawal of these critical services, a case for 

genocide may be canvassed. Finally, the swelling of unemployment ranks by educated 

professional middle class has potential for social instability and should therefore be 

addressed as a matter of urgency. 

 

20. The TA has done initial analysis and unbundling of some of the functions set out in Part 

2 of the Fourth Schedule of CoK 2010 in respect of functions assigned County 

Government. This process is not comprehensive as it focuses on county functions more 

than the national government. Preparations for costing of functions are underway. 

Towards this end the TA and the Commission on Revenue Allocation (CRA) have 

developed a Concept Paper and indicative Terms of Reference through multi-agency 

consultations including development partners. At the time of this assessment, bids for 

the costing of functions had not been floated. It is however not clear at this stage how 

far the process has gone. The implication of this is that financial resources are being 

transferred to counties on the basis of historical costing. 

 

21. The above phenomenon is a unique Kenyan case where to a large extent fiscal 

decentralization is preceding transfer of functions. This is in violation of the Constitution 
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under Article 10 and Chapter Twelve and the universally accepted standard where 

resources should follow analysed and costed functions. The consequence of this is 

confusion on which functions should be prioritized in resource allocation. There is no 

overarching sustainable statutory and policy guideline for functional analysis and 

transfer of functions. The Transition to Devolved Government Act is not a substitute for 

this need. 

 

22. In some instances transferred functions are not allocated adequate funds leading to 

incapacity of counties to meet the demands of service delivery. What is manifesting 

itself at the county level as despondency among health workers is a function of this 

imperative. In addition, a number of hospitals at the county level are experiencing 

medical supply deficits. 

 

23. The decision to immediately transfer social dimension functions to the County 

governments in total disregard of the counsel by the TFDG and the phased transfer 

envisaged by section 15 of the Sixth Schedule of the CoK was a function of political 

expediency and impunity. It is threatening to undermine devolution. The effect of this 

action is that county governments have had to absorb staff from key functions assigned 

in the Fourth Schedule and for which they are ill prepared. This happened without 

rationalization of human resource and is the source of despondency and low morale of 

staff at the county level. 

 

24. There is incongruence in the organization of County and National government from the 

perspective of fiscal planning and service delivery. The national government is organized 

into nine service sectors including Agriculture, Infrastructure Development, Health, 

Education and GJLOS among others. The mechanism through which planning and 

resource allocation is done is the current 2nd Medium Term Plan (MTP II) for the period 

2013/14 to 2015/16 and the Medium Term Expenditure Framework (MTEF) for the 

same period. In this period the Ministry of Health for instance projected to focus on 

delivery of services in the sub-sectors of preventive, promotive and curative health care 

and research and development. Given that health is a devolved function, it was not clear 

which components of these sub-sectors were analyzed, costed and transferred to 

counties considering that primary healthcare is an exclusive function assigned county 

governments by the Constitution. The county governments on the other hand are slow 

in delineating integrated service sectors and have instead adopted the functional areas 

assigned by the Constitution as the sectors. This lack of clarity is at the centre of conflict 

between the county and national government over the equitable share of national 

revenue and the rationale for the ‘Pesa Mashinani’ referendum crusade. 
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Proposed strategy: 

 

o Establish mediation team to engage the MDP in breaking the stalemate around 

design and development of Civic Education Programme on the Constitution and 

Devolution. Assist the CoG to develop a framework for Civic Education as 

required of County Governments by the County Governments Act. 

o TDF should initiate a process that leads to comprehensive evaluation of the 

Kenya National Integrated Civic Education (K-NICE) Programme. 

 

o Adopt a complementary socket approach to ongoing functional analysis, 

competency assignment and costing and transfer of functions by reviewing work 

so far done, determine compliance with international best practices in terms of 

norms, principles, gaps and bottlenecks and make remedial proposals. 

 

o Undertake further functional analysis and costing of sampled sector or subsector 

functions as test cases for complementary comparative purposes with the 

analysis and costing carried out by TA and CRA. 

 

o  Design, develop and publish prototype ’The Transfer of Functions Bill 2014’as an 

advocacy and lobbying tool. 

 

o Re-organize TDF Technical teams to meet this need and involved external 

expertise.  

 

25. The conflict over share of revenue collected nationally will somewhat be ameliorated 

following recent release of a new improved revenue sharing formula to be applied next 

year. This is yet to be adopted by Parliament and the County and National Governments. 

The proposed allocations are based on audited accounts for the fiscal period 2013/2014. 

The details have been posted and are available on the official website of CRA. 

 

26. Staff rationalization is currently in progress through biometric registration of public 

servants at the county and national levels. This follows gazettement of institutional 

framework for undertaking staff rationalization and capacity building. The gazettement 

of Institutional Framework for the Joint National and County Governments Capacity 

Assessment and Rationalisation Programme of the Public Service is in Kenya Gazette 

Notice No. 2919 of 2nd May 2014 at page 1102. The notice establishes the Inter-

governmental Steering Committee, Inter-agency Technical Committee, Inter-agency 

Secretariat, Ministerial/Departmental Rationalisation Technical Committees, County 
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Rationalization Steering Committees and County Rationalisation Technical Team. While 

this is a welcome development because it provides an enabling policy framework for the 

exercise, it is instructive that it is the MDP which is in control of the process and the TA 

is an invitee. The TA was established to be an independent arbiter and staff audit in the 

transition period is part of its mandate under the Transition to Devolved Government 

Act. There is therefore conflict of interest in this process since MDP, as observed in (5) 

above is an interested party. It is not clear which institution is providing oversight and 

quality assurance for the process. 

 

27. This process had been concluded at the time of preparing this final version of the report. 

Collation of the data received from the biometric registration of public servants at the 

County and National public services is ongoing. Among other things, it emerged that 

some 12,000 persons were not bona fide public servants or ‘ghost workers’ on the 

payroll.  

 

Proposed strategy:  

 

o The relevant TDF Technical committees to obtain and scrutinize instruments used in the 

rationalization process and establish its fairness and where applicable pursue legal 

means in righting wrongs observed in the process. In particular, the relevant should 

satisfy authority itself that a right or entitlements already enjoyed by the workers is not 

taken away and that the rights of minority and other vulnerable groups such as persons 

with disabilities (PWDs) are safeguarded.  

 

28. There are conflictual institutional and developmental processes at the county level with 

regards to establishment of County Land Management Boards (CLMB) and 

implementation of housing programmes. It is the mandate of the National Land 

Commission under the relevant statute to oversee establishment of County Land 

Management Boards. There is no clear mechanism for migration from the previous 

central government appointed boards to those appointed by the National Land 

Commission. The process is currently predicated on goodwill of agencies involved. Land 

rates are some of the sources of revenue for counties. There is however confusion on 

who should be paid land and property rates in some counties. This is the case with land 

allocated by the previous office of Commissioner of Lands to some housing cooperative 

societies such as Kidiruban Housing Cooperative Society based in Kisumu County. There 

are court cases arising from this and which are bogging down counties in service 

delivery. 
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29. The Ministry of Land, Housing and Urban Development, through the Directorate of 

Housing is implementing urban development programmes in counties. It is rolling out 

public and social housing projects under the public private partnership with service 

availability payments in a number of urban areas. There is no clear framework within 

which this is being done considering that the Urban Areas and Cities Act, 2011 is yet to 

be operationalised to re-classify urban areas and establish Management Boards and 

Committees. This observation raises the other concern, which is the status of 

programmes and processes which were ongoing prior to establishment of devolved 

governments such as the Kenya Municipal Programme (KMP) which, through Credit No. 

4714-KE from development partners (African Development Bank) is facilitating counties 

to develop Strategic Integrated Urban Development Plans. This is the case currently with 

Kiambu, Machakos, Nakuru and Nyeri. 

 

Proposed strategy:  

 

o Obtain actual status of the ongoing processes, establish gaps and design appropriate 

plugging measures. This task should be assigned or taken up by the TDF committee or 

member with core competences and comparative advantage in the area.  

 

30. The assessment established that there is no clear framework for transferring or 

management and ownership of sector based companies previously under the then 

central government line ministries such as agriculture, but which have been assigned 

counties by the Constitution. Tension over control of such firms is predominant with 

production activities being disrupted. Such firms include Muhoroni, Ramisis, Mumias 

and Cashew Nut companies among others. Related to this are controversies over 

marketing of agricultural produce. This is the case with regards to coffee in Murang’a 

and Nyeri Counties. This has manifested itself through resistance by middlemen against 

the new direct marketing system introduced by the two County governments. 

 

Proposed strategy:  

 

o Establish the current status of the parastatals rationalization programme and determine 

whether there is a framework for transfer of sectoral firms whose functional docket is 

assigned county governments.  

 

31. There are institutional conflicts at both levels of governments. County Assemblies across 

the country are the epicentre of this. Reports reviewed in the course of this assessment 

disclose financial mismanagement and misplaced priorities by counties (a hilarious one 
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is where an MCA in Embu County proposed a Loneliness Allowance for MCA spouses); 

which undermine the essence of devolution. The report established a tendency for 

unbridled greed for largesse by county assembles across the board. Some county 

assemblies demand half of the allocation to a county while others demand to draw up 

the budget in its entirety by themselves. Some Assemblies are holding County Executive 

at ransom to get their way with personal priorities at the expense of development to 

citizens. Chapter 12 on Public Finance has robust systems mirroring that of national 

government in budget making and approval processes, fiscal responsibilities and 

financial management. These are intended to provide enhanced anchor to the role of 

county assemblies as oversight. The Constitution has established County Assemblies to 

check excesses of the County Executive and not to have their own excesses. The 

Constitution does not expect power sharing between the County Executive and County 

Assembly. 

 

Proposed strategy:  

 

o TDF should quickly lobby and support Parliament for statutory imposition of budgetary 

limits on expenditure by institutions of governance within Counties, especially the county 

assemblies. 

 

32. There is also the operationalization of the National Government Coordination Act with 

presidential enhancement of the executive powers of regional and county 

commissioners. This has led to power contestations between the county government 

officers and those of national government in addition to duplication of functions and 

misplacement of resources. 

 

33. Political conflicts, tensions and grand standing have been found to be a prevalent trend 

throughout implementation of the devolved system. This is more acute at the County 

level where threats of impeachment by MCAs have cowed some county executives. At 

the time of this assessment, almost all County Assemblies had passed a uniform Bill 

establishing County Development Fund. This is one of the grounds on which Prof. 

Kivutha Kibwana of Makueni County has been impeached. He refused to assent to a 

similar Bill. Elected MCA’s are also petitioning the Senate and making proposals for 

amendment to County Assembly Standing Orders to bar nominated MCAs from having a 

vote. 
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Proposed strategy:  

 

o The relevant TDF committee should engage with Senate, National Assembly, TA and CIC 

to quickly block any funds from being allocated to County Assemblies for the proposed 

County Ward Development Funds. 

 

34. Overall, the assessment established that are active and multiple institutional and inter-

governmental conflicts as follows: 

 

o Parliament, the conflict between Senate and National assembly 

o National Assembly and Executive 

o Senate and Executive 

o County Executive and National Executive 

o County Assembly and National Assembly 

o County Assembly and Senate 

o County Assembly and County Executive 

 

35. There are also gender dimension conflicts, especially over application of 2/3rd Gender 

Rule at the County Assembly and National Parliament. Related to this is the entitlements 

of nominated versus directly elected members of the legislative entities. The retreat 

should for example strategize on how to approach the ongoing process of giving effect 

to Articles 27, 56, 81, 82 and 100. It must be borne in mind that the office of the 

Attorney General has put in place an Inter-Agency Committee on this. 

 

36. The timeline set by the Supreme Court for the progressive realization of the two-thirds 

gender rule contemplated by Article 100 of CoK 2010 expires on 15th August 2015.There 

are a number of processes that have been put in place to formulate legislation and 

guidelines for operationalizing the requirement. One such process is the initiative by the 

office of the Attorney General. 

 

Proposed strategy:  

 

o The gender sectoral committee of TDF should establish the status of the Attorney 

General’s initiative and constructively engage with the process. 

 

37. With regards to land, the National Land Commission has put in place a Task Force on 

Community and Historical Land Injustices. The mandate of the Task Force is to facilitate 
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consultations on Community Land Bill which among other things should cater for 

community land injustices. These have a major bearing on devolution. The TDF should 

design how to engage with this critical process. 

 

38. There are also cross-border conflicts which have the effect of undermining successful 

implementation of the devolved system. The process established that these conflicts are 

mostly inter-governmental and are premised on resources straddling county 

boundaries. Most of these conflicts have on the most part been effectively managed 

and resolved through the established organs of devolution such as the Summit and the 

Council of Governors.  

 

39. The assessment established that there was massive illegal disposal and transfer of assets 

of the defunct 175 local authorities and misappropriation of billions of shillings during 

the run-up to and establishment of County Governments after the 4th March 2013 

General Elections. Perusal of records in Kisumu County for instance indicates that close 

to Kenya Shillings 800 million was embezzled, while whole housing units such as Arina, 

Lumumba and Ondiek were sold to private individuals. Although the Kisumu County 

Government suspended those culpable no prosecutions have been initiated and 

finalized. This applies across the board. 

 

Proposed strategy:  

 

o Work with the CoK to establish status of recovery efforts in respect of illegally 

transferred assets and engage with the EACC, the Director of Public Prosecution. 

 

Legislative 

 

40. On statutes, there are over 67 pieces of legislation which impact on the devolved 

system; some of these were highlighted in the initial draft report although not 

comprehensively assessed on the basis of devolution prism or lenses. Most of the 

legislation were passed in a rush through guillotine in the dying days of the Eleventh 

National Assembly towards the end of February 2013 and were likewise speedily 

assented to by the then transitioning President. These statutes, together additional 700 

others need to be aligned to the Constitution of Kenya 2010 so that they are consistent, 

respect and in accord with it. As things stand most of these pieces of legislation do not 

meet the standard set in Article 2 (4) which provides that “Any law, including 

customary law, that is inconsistent with this Constitution is void to the extent of the 

inconsistency, and any act or omission in contravention of this Constitution is invalid” 
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The most recent one which has caught public attention is the Mining Bill which awaits 

Presidential assent. This is one of the Bills which the Senate is taking to the Supreme 

Court for determination of validity. The Council of Governors share in the same 

grievance. This matter may look hollow, but careful look at its implication is that it may 

lead to a constitutional crisis. A mischievous person may just move to court to plead 

that Parliament has failed in discharging its legislative mandate under the Constitution, 

leading its dissolution with attendant related consequences to budgeting and planning. 

 

41. The legislative imperatives, their manifestations, impact and recommended remedial 

measures are captured in the matrix below for sampled statutes. The constitutional 

thresholds upon which these pieces of legislation are assessed are whether: -  

 

o They offend Sovereignty of the people of Kenya under Article 1 (1) – (4) of the 

Constitution; 

o They attempt to subvert the Supremacy of the Constitution under Article 2; 

o They attempt to remove the duty of Kenyans to defend the Constitution under 

Article 3; 

o They attempt to subvert the Bill of Rights; 

o They affront the National Values and Principles of Governance under Article 10, 

especially right to participation by citizens; 

o Whether they attempt to re-organize the design and architecture of the 

Constitution and the Kenyan state as determined by the Constitution; 

o Whether they subvert the Objects and Principles of Devolution under Article 174 

and 175; and whether they offend Article 186 and the Fourth Schedule. 

NATIONAL LEGISLATION 
Statute Relevant provisions Assessment Remarks 

County Governments 
Act 

 Running of County 
Governments, 
further units of 
decentralization for 
service delivery & 
recall of MCAs 

 

The 2014 amendment 
establishing County 
Development Boards fails 
the test. Unconstitutional 
from the perspective of 
separation of powers and 
conflict of interest in role of 
Senators 

Undermines, Articles 10, 1 (4), 
6 (2), 174, 175, 255. It creates 
a third level of decision 
making, is discriminative and 
offends the design and 
architecture of the 
Constitution itself. 

Transition to 
Devolved 
Governments Act 
2012 

Establishes the Transition 
Authority (TA) and assigns 
its mandate. Further 
makes provisions for 
Functional analysis, 
competency assignment, 

Meets the Constitution 
threshold. The temporarily 
shelved amendment to 
disband TA through Statute 
Law Miscellaneous 
Amendment 2014 is 

Need for eternal vigilance 
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costing of functions and 
transfers. Staff 
rationalization and 
capacity building. Audit of 
assets and liabilities and 
transfers.  

 

unconstitutional 

Intergovernmental 
Relations Act 

 

Establishes the Summit 
chaired by the President. 
Makes provision for 
establishment of 
Intergovernmental Technical 
Relations Committee, which 
will take over the mandate 
of the TA at the expiry of its 
term as contemplated under 
Section 15 of the Fifth 
Schedule of the Constitution 
and the Transition to 
Devolved Governments Act 
2012 

Meets the Constitution 
threshold. The temporarily 
shelved amendment to 
disband TA through Statute 
Law Miscellaneous 
Amendment 2014 which 
was unconstitutional may 
be repeated with this Act 

Need for eternal vigilance on 
future proposed amendments 
for avoidance of legislative 
conflicts. 

Urban Areas and 
Cities Act 

Classification and 
establishment of cities 
and urban areas 
management 
infrastructure  

 

Meets threshold. No 
proposed amendments as 
at time of reporting though 
general intent to amend 
stated in draft reviewed 
Sessional Paper on 
Devolved Government to 
reduce threshold for 
classifying cities, 
municipalities and towns 

Intended amendment to be 
closely tracked 

Public Finance 
Management Act 

Financial management 
systems and financial 
accounting at County and 
National levels 

 

Meets threshold. No 
proposed amendments as 
at time of reporting though 
general intent to amend 
stated in draft reviewed 
Sessional Paper on 
Devolved Government 

Need for eternal vigilance on 
future proposed amendments 
for avoidance of legislative 
conflicts 

National 
Government 
Coordination Act 

Makes provision for 
Coordination of National 
Government departments 
and agencies at national 
and county levels 

 

Does not meet threshold. 
Offends Articles 174 and 
175 of the Constitution on 
Objects and Principles of 
Devolution. Offends Section 
17 of the Sixth Schedule of 
the Constitution with 
regards to being in “accord 
with and respect the 
system of devolved 
government established 
under this Constitution”  

Declared unconstitutional by 
the High Court, a court of 
competent jurisdiction. Needs 
to be reviewed to align with 
legislations on Devolution. It 
was established that there 
are cordial working 
relationships between County 
Commissioners in a number 
of counties. This is not 
uniform. Security matters 
remain an area of 
contestation with regards to 
jurisdiction 
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Parliamentary 
Immunity Privileges 
Act 

Privileges and immunities 
of Parliamentarians. 
Proposed amendments 
seek to shield 
parliamentary processes 
from public scrutiny and 
judicial review of 
unconstitutional 
legislation; imposes stiff 
penalties on discussion of 
matters before Parliament 
(I Million Shillings fine) 

 

Does not meet threshold. 
Offends sovereignty of the 
people under Article 1. 
Offends Article 10 on 
National Values and 
Principles of Governance, 
Article 34 of Media 
Freedom, Article 35 on 
Access to Information  

Parliament is a creature of 
the Constitution which 
exercises delegated under 
Article 1 (3) of the 
Constitution and not 
permitted to exercise 
absolute authority 

National Land 
Commission Act 

Establishment of National 
Land Commission, powers 
and functions  

 

Does not meet threshold. 
Excludes counties from 
participating. Senate 
excluded, though an Act 
concerning county function. 
In conflict with the County 
Governments Act Proposed 
Amendments 
Unconstitutional 

Amendment seeks to amend 
the Constitution through the 
back door to transfer 
constitutional functions of the 
NLC to the National Executive.  

Agriculture Act Regulation of 
Agriculture  

 

 

Does not meet threshold. 
Excludes counties from 
participating. Senate 
excluded, though an Act 
concerning county function. 
In conflict with the County 
Governments Act 
Amendments 
Unconstitutional 

Takes away implementation 
of agriculture and related 
functions assigned counties. 
Needs to be reviewed to align 
and accord with the County 
Governments Act 2012 

Agriculture, Fisheries 
and Food Authority 
(AFFA) Act 

Establishment of 
Authority to regulate and 
implement on matters of 
agriculture, fisheries and 
food. Effectively merges a 
number of agencies into 
one. 

 

Does not meet threshold. 
Excludes counties from 
participating. Senate 
excluded, though an Act 
concerning county function. 
In conflict with the County 
Governments Act 

Takes away implementation 
of agriculture and related 
functions assigned counties. 
Needs to be reviewed to align 
and accord with the County 
Governments Act 2012 

Physical Planning Act Makes provision for planning 
at National Level 

Does not meet threshold. 
Excludes counties from 
participating. Senate 
excluded, though an Act 
concerning county function. 
In conflict with the County 
Governments Act 
provisions on planning 

Needs to be reviewed to align 
and accord with the County 
Governments Act 2012. 

Physical Planners’ 
Registration Act 

Makes provision for 
registration, licensing and 
discipline of physical 
planners.  

Does not meet threshold. 
Excludes counties from 
participating in determining 
quality assurance at the 
county level. Senate 
excluded in formulation, 
though a statute 

Majority of public 
infrastructure developments 
have been located within 
counties and are therefore 
functions of the County 
Government. National 
Government is to set 
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concerning on the most 
part a county function. 

standards and enforce 
uniform norms but not 
implementation 

Foods, Drugs and 
Chemical Substances 
Act

3
 

Provides for manufacture 
of foods, drugs and 
chemical substances.  

 

Is within the threshold. 
Was brought into force 
via legal notice N0. 62, 
2012.  

 

Not given effect and 
remains un-
operationalised. Failure to 
operationalize the law is 
affecting supplies and sale 
of drugs and value addition 
within counties.  

 

Potato Produce and 
Marketing Bill 2014 

Makes provisions for 
development and marketing 
of potatoes. Establishes a 
regulatory framework  

Does not meet threshold. 
Excludes counties from 
participating. Senate 
excluded, though a Bill 
concerning county function 

Agriculture including plant 
and animal husbandry are 
functions of the County 
Government 

Kenya National Aids 
Authority Bill 2014 

Seeks to transform the 
National Aids Control Council 
into an independent 
Authority  

Does not meet threshold. 
Excludes counties from 
participating in Aids control 
and management at the 
County level. Senate 
excluded, though a Bill 
concerning county function 

Primary healthcare, including 
HIV/AIDS is a constitutional 
mandate of County 
Governments. Sufficient 
consultations on Bill with a 
wide range of stakeholders 
needed for wider acceptance 

Fertilizer and Animal 
Foods Bill 2014 

Makes provisions for 
procurement, pricing, 
distribution of fertilizer and 
animal feeds. Vests in 
National Government wide 
ranging veto power in these 
processes 

Does not meet threshold. 
Excludes counties from 
participating in 
determination of types of 
fertilizers suitable for 
individual counties. Senate 
excluded, though a Bill 
concerning county function 

Agriculture including livestock 
and animal husbandry are 
functions of the County 
Government 

Mining Bill 2014
4
 Makes provision for 

exploration and prospecting 
of mining. Sets framework 
for sharing mineral 
resources at county and 
national levels 

Does not meet threshold. 
Excludes counties from 
having a say over mineral 
resources within counties. 
Senate excluded, though a 
Bill concerning county 
function 

To be reviewed in 
consultation with effective 
participation of citizens and 
other stakeholders 

Forestry Bill Provides for protection,  
conservation and  
management of forestry 
resources 

Does not meet threshold. 
Excludes counties from 
forestry resources. Senate 
excluded, though a Bill 
concerning county function 

To be reviewed in 
consultation with effective 
participation of citizens and 
other stakeholders 

Water Bill Provides for management of 
water resources 

Does not meet threshold. 
Excludes counties from 
management of water 
resources. Senate excluded, 

Access to water is a source of 
conflict in ASAL Counties and 
counties’ involvement is 
critical. 

                                                           
3
 Sentinel records maintained by health facilities across counties indicate that a micro-nutrient deficiency is high 

among children and women. This at 48% for women of reproductive age, 55.1% for expectant women; 69% for 
children; while 31.4% of men and school age boys are anaemic 
4
 There was jurisdictional competition between the Ministry of Energy and Mining especially conflict over coal in 

Mui Basin. 
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though a Bill concerning 
county function 

To be reviewed in 
consultation with Senate and 
County Governments through 
Council of Governors and 
Summit 

Energy Bill Provides for framework for 
development, generation, 
regulation supply and 
consumption of energy. 
Establishes energy authority 

Does not meet threshold. 
Excludes counties from 
energy resources. Senate 
excluded, though a Bill 
concerning county function 

To be reviewed in 
consultation with Senate and 
County Governments through 
Council of Governors and 
Summit 

County Industrial 
Development Bill 

Provides for establishment 
and management of 
industrial centres 

Does not meet threshold. 
Excludes County 
Governments in 
management and benefits 
of industrial developments 
within counties.  

Needs to be domesticated via 
county legislation. Greater 
say for county governments 
and equalization of benefits 
between County and National 
Government 

Kenya Medical 
Supplies Authority 
(Amendment) Bill 
2014 

Provides for transformation 
of KEMSA from agency to an 
independent authority under 
the National Government 

Does not meet the 
threshold. Fails to recognize 
that health is a devolved 
function to Counties 

Should be domesticated via 
county legislation. Unequal 
supplies of drugs and services 
between counties leading to 
health service delivery 
failures 

    

 

 

COUNTY LEGISLATION 

Statute Relevant provisions Assessment Remarks 
County Ward 
Development Acts, 2014 

Provides for special fund 
to be supervised by MCAs 
for Ward development 

Fails Constitutional 
threshold. Creates room 
for conflict of interest, 
offends principle of 
separation of powers. 

Increases level of county 
share of national revenue. 
Increased personnel 
establishment and 
expenditure. Open to 
abuse. 

County Alcoholic Drinks 
Control Acts 2014 

Provides for KES 2 
million fine or 5 years 
imprisonment for 
manufacture or sale of 
unlicensed liquor & KES 
150,000 for sale to the 
underage  

 

Does not meet the 
threshold. Is in conflict 
with national 
legislation, the NACADA 
Act (As amended).  

 

There is confusion over 
enforcement, whether it is 
County or National 
Government. Enforcement 
agencies unclear under 
which of these laws to 
prefer charges. Offenses 
not codified in the Penal 
Code Cap 75 

Vihiga County 
Government 
Decentralization Bill 2014

5
 

Outlines further 
decentralisation 
pursuant to Article 176 
and Part VI County 
Governments Act 2012, 

Meets the threshold 
and complies with the 
Constitution and the 
County Governments 
Act  2012 

 

There will be additional 
human resource which 
impacts on the wage 
bill through bloated 
personnel 

                                                           
5
 Provides for legal mechanisms for decentralization and service delivery. Structures include director, sub-county, 

deputy sub-county, ward, and village appointed by the County Public Service Board.   
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citizens’ participation 
through petitions, 
dispute resolution, and 
welfare of county 
government 
administrators.  

 

establishment  

 

Elgeyo Marakwet 
Equitable Development 
Bill 2014

6
 

Equitable sharing of 
revenue allocation 
between Wards. 60% 
development funds 
to be equitably 
allocated across 20 
Wards. Continuous 
citizen participation.  

  

Meets Constitutional 
threshold and creates 
enabling framework for  
Resource sharing within 
the County. Checks 
political expediency 
from taking precedence 
in resource allocation  

 

 
Best practice to be 
replicated in 
consultation and 
adaptation in other  
Counties. Also caters 
for minority groups  

 

 

 

  

                                                           
6
 A best practice. Cures skewed sharing of development funds. E.g. out of 109 million development funds for health, 

two sub-counties shared 107, two shared the remainder – borrows from the CRA formula- 40% shared on basis of  
population sizes of each Ward, 25% poverty index, 25% flagship projects. 8% equal share on basis of land area, 
quarterly reports to Assembly on fund absorption, Governor to Chair compliance committee. 
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1. INTRODUCTION 

 

42. This assessment has been commissioned by The Institute for Social Accountability (TISA) 

to contribute to the work of The Devolution Forum (TDF). It is an ongoing participatory 

process, with a timeline of 3rd November 2014. The undertaking is being carried out on 

the basis of an understanding reached with TISA on Friday 3rd October 2014. 

 

Scope 

 

43. The assessment is intended to comprehensively review policy and legislation that have a 

direct bearing on devolution with a focus on the application of six principal statutes, 

namely, the County Government Act, the Transition to Devolved Government Act, the 

Intergovernmental Relations Act, the Urban Areas and Cities Act, the National 

Government Coordination Act and the Public Finance Management Act. Specific terms 

of reference for the exercise are: - 

 

o Audit all legislation proposed and enacted that impacts on the implementation of 

devolution at national and select legislation at county level 

o Provide a constitutional threshold for analysis of the proposed and effected amendments 

o Analyze the proposed and enacted legislation against the constitutional threshold 

o Identify some of the bottlenecks in the application of devolution existing legislation 

o Propose remedial measures where applicable 

 

Interpretation 

 

44. The scope of the assessment has been interpreted to entail examining the 

implementation of the devolved system from the perspective of both enhancement and 

reversals, underpinned by policy, legislation and administrative and political actions. It is 

understood that for each element, the manner of impact is to be stated with 

appropriate corresponding recommendation for enhancement or cure being outlined. In 

particular, recommendations with regards to remedial measures on proposed and 

enacted legislation will be limited to isolating the offending parts and making proposals 

on cures which do not include actual legislative drafting itself. The assessment has been 

structured on four broad pillars, namely, policy decisions and processes, administrative 

and political actions. 
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Approach 

 

45. The overarching approach adopted in this assessment is qualitative research 

methodology. Appropriate archival retrieval and literature review is being used to 

augment the overall approach. In this regard, reports by various agencies are being 

reviewed including those by constitutional commissions and independent offices. Focus 

is mainly on parliamentary and sampled county assemblies’ hansard reports and those 

of the TA, CRA, OAG, OCOB, SRC and CIC. Social audit reports by selected Civil Society 

organizations are also being consulted. 

 

Limitations 

 

46. Some archaic legislation such as the Official Secrets Act (Cap.14) remains in force. This is 

inhibiting key State actors from freely volunteering information. A case in point is 

enquiry of what the status of review of the Devolution policy developed by the Task 

Force on Devolved Government (TFDG) is at. It could also explain why a number of 

processes including costing of functions, status of establishment of the Inter-

governmental Technical Relations Committee (interviews had been done in May 2014 

and candidates shortlisted), the status of pre-qualification of civic education providers 

concluded in June 2014 and proposed legislations are not readily forthcoming. This is in 

spite of the express provisions of Article 35 of the Constitution on right of access to 

information. 

 

47. Time constraints. The time budget available is insufficient to do a comparative analysis 

of emerging trends and also responding to demands of other rapidly unfolding 

processes which have a bearing on implementation of the devolved system.  
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2. THE CONTEXT OF DEVOLUTION 

 

48. Kenyans adopted the Constitution of Kenya 2010 (hereinafter CoK 2010) through 

popular vote and promulgation on 4th and 27th August 2010 respectively. It is the 

embodiment of the collective aspirations of Kenyans which they fought for, with 

resilience, over two decades; and at great cost in terms of human lives, financial 

resources, destruction of property and missed opportunities for real human and 

economic development. It is a unique covenant which Kenyans have given unto 

themselves from below. 

 

49. The Constitution divests the Kenyan state of sovereign authority and vests it in the 

people of Kenya under Article 1 (1), (3) and (4). Article 1 (1) declares and proclaims that 

“All sovereign power belongs to the people of Kenya and shall be exercised only in 

accordance with this Constitution” It reverses the hitherto supremacy of Parliament 

and Executive and restores supremacy of the Constitution under Article 2. It further 

delineates and entrenches separation of powers and sets out mechanisms for effective 

checks and balances. In Article 10 it sets out the National Values and Principles which 

BIND all State organs, State officers, public officers and all persons whenever any of 

them: 

 

o Applies or interprets the Constitution; 

o Enacts, applies or interprets any law; or 

o Makes or implements public policy decisions. 

The national values and principles of governance set out in Article 10 (2) include: 

o Patriotism, national unity, sharing and devolution of power, the rule of law, 

democracy and participation of the people; 

o Human dignity, equity, social justice, inclusiveness, equality, human rights, non-

discrimination and protection of the marginalized; 

o Good governance, integrity, transparency and accountability; and 

o Sustainable development. 

 

50. The game changer in the Constitution of Kenya 2010 is the devolved system of 

governance. It guarantees proximate service delivery and participation of people at the 

local level while guaranteeing equitable sharing and distribution of resources and 

opportunities throughout Kenya.  Devolving the resources to the counties presents 

Kenya with an opportunity to address regional and local inequalities and huge 
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disparities in terms of access to the most basic services such as health, early childhood 

education and other public services. These inequalities and disparities were identified by 

the Kenya National Dialogue and Reconciliation (KNDR) peace process as having been 

the underlying factors to the debilitating post-election violence witnessed in the period 

2007/2008. They still remain and Devolution is the legacy bequeathed Kenyans by the 

KNDR process as a mechanism for redress. 

 

51. The unique paradigm shift to the devolved system is underpinned by the following 

overarching and core principles of the Constitution. These anchor, bind all persons and 

institutions and must apply at all times in governance and decision making processes 

under the Constitution: - 

 

o The recognition of the sovereignty of the people of Kenya as the source of all 

authority to govern; 

o Government is established and instituted by the people to serve their welfare 

and not itself; 

o Delegated authority under Article 1 (3) is a delegated authority at and during the 

pleasure of the people of Kenya, is for a limited period of time only; and, subject 

to good manners and behaviour of the institutions identified therein. In this 

realm, Kenyans only temporarily delegate their sovereign power but do not 

surrender or cede it. This principle is entrenched throughout the Constitution as 

Citizen Participation, with the most visible aspects being periodic democratic 

elections and the recall clauses; 

o Openness, transparency and accountability as opposed to secrecy in the 

management of public affairs; and 

o Leadership positions and performance thereon are anchored on principles of 
integrity and service to the people and not for personal gain; is predicated on 
governance which is facilitative of development and service delivery and not 
exercise of state or political power over the people. Instead the people exercise 
power with their democratically elected leaders. 

Constitutional foundation of the devolved system 

52. A careful review of the Constitution has established that Devolution traverses the entire 

Constitution and is not restricted to only Chapter Eleven. The devolved system is 

anchored in the following provisions of the Constitution, among others: - 

 

o Article 1 (1) (3) and (4) Sovereignty of the People; 

o Article 6 (1) & (2) Devolution and access to services; 

o Article 10 National Values and Principles; 
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o Article 95 (a) National Assembly’s role in determining allocation of national 

revenue between levels of government; 

o Article 96 The role of Senate as protector of Counties; 

o Chapter Eleven Devolved Government 

o Chapter Twelve, Article 203 (2) 15 percent equitable share of nationally-

generated revenue; 

o Article 204 Equalization Fund; 

o Article 209 (3) (4) (5) Taxation; 

o Article 212 Borrowing; 

o Article 216 Functions of Commission on Revenue Allocation (CRA); 

o Article 217 Role of Senate in division of revenue; 

o Article 218 Annual division and Allocation of Revenue Bills; 

o Article 219 Transfer of Equitable Share; 

o Article 220 Budgets; 

o Article 248 (2) & (3) Commissions and independent offices including National 

Land Commission (NLC) 2(b), Public Service Commission (PSC) 2 (g), Commission 

on Revenue Allocation (CRA) 2 (f), Salaries and Remuneration Commission (SRC) 

2 (h), Auditor General 3 (a ) and Controller of Budget 3 (b); 

o The First Schedule Counties; 

o The Third Schedule National Oaths and Affirmations; 

o The Fourth Schedule Distribution of Functions between the National and County 

Governments; 

o The Fifth Schedule Legislation to be enacted by Parliament; and 

o The Sixth Schedule Section 5 (1) Commission for the Implementation of the 

Constitution; and Section 15. 

The core of the above provisions relate to the various functions and powers assigned to 
the County and National Governments respectively. 
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3. TREND ANALYSIS 

Policy trends 

53. The main frameworks currently underpinning implementation of Devolution are the 

‘Final Report of the Taskforce on Devolved Government, Volume I: A Report on the 

Implementation of Devolved Government in Kenya’ and ‘Sessional Paper on Devolved 

Government in Kenya’ Observed trends are outlined below. 

 

54. The policy on devolution developed by the Task Force on Devolved Government (TFDG) 

is under review and was subjected to CIC roundtable stakeholder process in May this 

year. Since this exercise, the status of the process is unclear. Some of the concerns 

raised by stakeholders include among others: - 

 

o The general perception that the process is premature. There is apparent rush to 

review the Sessional Paper, when the transition to the devolved system is ongoing as 

contemplated by Section 15 of the Sixth Schedule to the Constitution of Kenya 2010 

(CoK 2010). It is accepted practice the world over that policy formulation or review 

precedes formulation, amendment and/or enactment of legislation. The Draft 

Reviewed Sessional Paper is silent on its implication on existing statutes 

underpinning implementation of the devolved system. It only states that existing 

and other laws would be reviewed once it is adopted. 

o While the above is the expressed policy intent, one of the statutes, the County 

Governments Act 2012, has already been amended to establish, County 

Development Boards to be presided over by Senators and deputized by the County 

Women Members of the National Assembly. There was also the attempt to disband 

the Transition Authority (TA) vide Statute Law Miscellaneous (Amendment) Bill 

2013, but which was temporarily withdrawn by the Majority Leader in the National 

Assembly. It was proposed in the amendment that the TA would stand dissolved 

once the Inter-Governmental Technical Relations (IGTRC) contemplated under the 

Inter-Governmental Relations Act 2011 is established. At that time, short-listing and 

interviews had been carried out for members of the IGTRC had been finalized. The 

status of this process remains unclear. 

 

o That the Sessional Paper as framed, gives the Ministry of Devolution and Planning 

recentralized authority, which subverts the statutory mandate of the Transition 

Authority in the management of the transition process to the devolved system. The 

Paper presumes a diminished role or non-existence of the TA. This is in 

contravention of the Transition to Devolved Government Act 2012 and the Urban 
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Areas and Cities Act 2011, which vest in the TA the express mandate of functional 

analysis, competency assignment, costing and transfer of functions and 

development of regulations and guidelines in respect of classification, management, 

public participation and transition issues with regard to urban areas and cities 

respectively. 

 

o The imposition of systems and processes on the County Governments without 

adhering to the relational principles contemplated under Article 6 (2) of CoK 2010. 

The policy assigns MDP the mandate of developing performance management 

evaluation plans to be used in counties as well as harmonization and coordination of 

sectoral and county development plans. 

 

o The National Treasury has been given wide ranging powers with regards to financial 

management and systems. If not applied prudently or are abused, they may lead to 

disruption of service delivery at the county level. One concern is that such powers 

have the potential of being manipulated to lead to suspension of counties on 

exceptional grounds under Article 192 (b). Financial strangulation was one of the 

means used to kill Kenya’s first attempt at devolution soon after independence. 

 

Strategy: 

 

o Obtain, collate and package various viewpoints presented at the CIC Roundtable into 

specific coherent proposals for improvement of the Draft Review Sessional Paper and 

engage the MDP, relevant Parliamentary Committees, the Council of Governors and 

Development Partners. The appropriate TDF Technical Committee to be assigned. 

 

55. There are also concurrent policies and policy review processes going on at the county 

and national government levels and which have direct bearing on service delivery at the 

county in terms of standards and norms as well as resource implications on devolved 

functions. Some of these include health sector management, early childhood 

development and the shift in road infrastructure development; which involves 

concessionning to private entities in partnerships with financial institutions. Others 

related to these include but not limited to: - 

 

o Development of Governance Justice Law and Order Sector (GJLOS) Policy Framework 

Paper (PFP). This process has been ongoing since 2011. It became imperative 

following adoption of the GJLOs Programme as a fully fledged sector of Government. 

The sector has largely not been affected by the reorganization of Government 
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following promulgation of the CoK 2010 and the 4th March 2013 General Elections. 

The sector comprises several institutions, sub-sectors and programme priority areas. 

These include the Presidency, Parliament, Judiciary, Office of the Attorney General 

and Department of Justice, Immigration, Kenya National Audit Office (Auditor 

General and Controller of Budget), Independent Electoral and Boundaries 

Commission, Kenya Anti-Corruption Commission, Kenya National Commission on 

Human Rights and the National Gender and Equality Commission. The PFP is 

premised on Kenya Vision 2030 priority areas of governance, justice and legal 

reforms. It is designed to provide a single frame of reference for all the institutions 

including harmonization and coordination of sectoral policies and standards. The 

themes addressed in the PFP include: - 

 

- Rule of law and administration of justice 

- Security, safety and cohesion 

- Integrity, transparency and accountability 

- Democracy and social security; and 

- Human rights and social security 

 

In the context of the foregoing, the PFP provides an overarching framework for the 
delivery of services in an environment contemplated by Article 6 (2) of CoK 2010, 
issues of leadership integrity and operationalization of Article 43 of CoK 2010 on 
ECOSOC rights the bulk of whose delivery functions are assigned County 
Governments. At the time of this assessment, the actual status of PFP could not be 
ascertained. 

o Green Economy Strategy and Implementation Plan (GESIP). This policy framework is 

being spearheaded by the Kenya Institute for Public Policy Research and Analysis 

(KIPPRA), in conjunction with counties in northern Kenya, UNEP, World Wild Life 

Fund and the African Development Bank. Its purpose is to provide a framework for 

evolving a green economy in Kenya. It focuses on environmental issues, sustainable 

infrastructure development, natural resource management and building resilience to 

climate change. The strategy has a bearing on the concurrent functions of the 

County and National Governments on environment in the Fourth Schedule at Part 2 

(3) on air pollution, (5) on County transport and (10) on implementation of specific 

national government policies on natural resources and environmental conservation. 

 

o The Kenya Country Partnership Strategy 2014 – 2019. This partnership was recently 

entered into between GoK and the World Bank. It is a loan portfolio facility 

amounting to 4 Billion $ (KES 348 Billion). The partnership is intended to support 
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devolution of power, economic growth, and employment opportunities; facilitate 

and further growth and poverty reduction. The manner in which this facility will be 

applied at both the county and national levels; and measures to guarantee that final 

intended beneficiaries are reached is a matter in which TDF must take keen interest 

in. 

 

o There is also the Health Infrastructure International competitive bidding for supply, 

installation, testing, maintenance and replacement of medical equipment and 

associated training for County and sub-county referral health facilities through a 

Managed Equipment Service (MES) arrangements. This is detailed in Ministerial 

Tender No. MOH/001/2014/2015. 

 

Strategy: 

 

o Establish the status of the GJLOS Policy Framework Paper assign appropriate 

TDF committee to assess its application, follow up on its review and make 

inputs. 

 

o Collaborate with key institutions and stakeholders in the Green Economy 

Strategy and Implementation Plan (GESIP) and the Kenya Country 

Partnership Strategy 2014 – 2019 to guarantee effective involvement of 

citizens and holding implementers accountable. 

 

56. There is clear incapacity at the County level with regards to origination, formulation, 

implementation and monitoring and evaluation of policies. In a majority of cases 

research is not done to establish whether a policy need has been catered for by national 

policy and what needs to be done is domestication with necessary adaptations. 

Resources are therefore wasted in duplicating policies some of which make proposals 

which are at variance with the Constitution and contradictory of existing policy frames. 

However, some innovative policy initiatives were observed in Mombasa County where a 

Bill on Disaster management policy, early warning and disaster management 

information system has been proposed. It is intended to facilitate a framework for rapid 

and timely disaster management response. 
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Strategy: 

 

o Assess the content of current capacity building initiatives to determine relevance to 

policy formulation needs of public officials at the county level and make appropriate 

recommendations for content suitability. 

Administrative and political trends 

57. There is currently no nationally designed and coordinated Civic Education on the 

Constitution and Devolution. The County Governments Act and the CoK 2010 under 

Articles 10 and 35 contemplate this kind of education and/or public awareness 

programme. The assessment established that this lacuna and/or impasse are 

attributable to the fact that there is an ongoing process of developing a curriculum and 

guide on the one hand and the apparent lukewarm, if not estranged, relationships 

between Civic Education providers, MDP and development partners on the other. The 

latter state of affairs has locked resources that would otherwise facilitate rolling out of a 

well designed and coordinated Civic Education Programme on the Constitution and the 

devolved system in particular. The assessment established that the MDP invited bids for 

Civic Education in June 2014; potential providers have since been short listed and pre-

qualified after their technical and financial bids were analyzed. The bids were floated 

vide tender notice Ref. MDP/27/2013-2104. The tender was for provision of civic 

education on pilot basis in three counties in the former Upper Eastern Province among 

others. 

 

58. The Transition Authority and the Commission on Revenue Allocation embarked on the 

process of costing of functions assigned to either level of Government and have 

developed a concept paper on the same. It is however not clear at this stage how far the 

process has gone and the stakeholder base involved. The implication of this is that 

financial resources are being transferred to counties on the basis of either historical or 

unknown costing. This is in violation of the Constitution under Article 10 and Chapter 

Twelve and the universally accepted praxis where fiscal decentralization should follow 

analysed and costed functions. What is manifesting itself at the county level as 

despondency among health workers is a function of this imperative. In addition, a 

number of hospitals at the county level are experiencing medical supply deficits due to 

inadequate funding. An interesting observation from the review of some documentation 

on costing of functions is the constant reference to ‘Credible NGOs’ as the only ones 

who can be involved in such processes. The Constitution is clear on the need for 

transparency in management of public affairs at all levels. 
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59. The politically expedient decision to immediately transfer functions to county 

governments in disregard to the phased transfer formula envisaged by section 15 of the 

Sixth Schedule of the Constitution is a ploy to make county governments absorb staff 

from key functions assigned in the Fourth Schedule. A careful analysis of this decision 

reveals that its effect is twin-fold. One is to create disaffection among professional 

human resource such as health workers and engineers while at the same time 

demonstrating that counties cannot deliver on the social dimensions and infrastructural 

functions assigned them under the Constitution. This strategy has so far worked, with 

most health workers resigning or opting instead to remain with national government. 

The net effect is that delivery on health services at the county level has been severely 

hampered. This strategy appear designed to give the impression to the public that 

devolution is unworkable and was the wrong choice for Kenya and should therefore be 

scuttled. 

 

60. The national government is organized into nine service sectors for purposes of planning 

and financing of operations. Some of these sectors such as health have been assigned 

county governments to deliver on. The mechanisms for this are the Medium Term Plan 

and Medium Term Expenditure Framework processes. In the MTPII and MTEF for the 

period 2013/14 to 2015/16, the national government’s Health Sector Report7 projected 

that it would require KES 224,834,000,000 in 2014/15 and 316,232,000,000 in 2015/16. 

These projections are contained in the 2014/15 budget estimates for the sector. The 

sub-sectors involved are Preventive and Promotive Health Care Services, Curative Health 

Care Services and Research and Development. The total allocation for all the 47 counties 

in the same period is 260,000,000,000 being share of revenue collected nationally. This 

indicates the intention of national government to retain service delivery and resources 

in the health sector, yet this function has been assigned to counties. It further does not 

make sense that counties had this function transferred abruptly and without resources 

and in total disregard of the phased transfer envisaged by Section 15 of the Sixth 

Schedule of CoK 2010. It further flies in the face of the dictum that resources must 

follow functions when transferred; and only when analyzed and costing done. 

 

61. The Ministry of Devolution and Planning gazetted institutional framework for 

undertaking staff rationalization and capacity building and invited the TA as member of 

the entities created therein. The gazettment of Institutional Framework for the Joint 

National and County Governments Capacity Assessment and Rationalization Programme 

                                                           
7 Presentation of the Health Sector MTEF Report, 15th November 2012, KICC, Nairobi 
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of the Public Service is in Kenya Gazette Notice No. 2919 of 2nd May 2014, page 1102. 

The Notice establishes the Inter-governmental Steering Committee, Inter-agency 

Technical Committee, Inter-agency Secretariat, Ministerial/departmental Rationalization 

Technical Committees, County Rationalization Steering Committees and County 

Rationalization Technical Team. The TA was established to be an independent arbiter 

and has this kind of exercise as part of its mandate under the Transition to Devolved 

Government Act. The net effect of this action is that the National Government has taken 

over this exercise without due regard to the fact that it is an interested party. 

 

62. Other administrative trends are discernable in the establishment of County Land 

Management Boards and implementation of urban development programmes by the 

National Government within counties. There is no clear mechanism for migration from 

the previous central government appointed boards to those appointed by the National 

Land Commission. Land rates are some of the sources of revenue for counties. There is 

however confusion on who should be paid land and property rates in some counties. 

The Directorate of Housing in the Ministry of Land, Housing and Urban Development is 

also rolling out public and social housing projects under public private partnership with 

service availability payments in a number of urban areas. There is no clear framework 

within which this is being done considering that the Urban Areas and Cities Act, 2011 

has not been invoked to re-classify urban areas and establish Management Boards and 

Committees. There is also the operationalization of the National Government 

Coordination Act with presidential enhancement of the executive powers of regional 

and county commissioners leading to power contestations between the county 

government officers and those of national government in addition to duplication of 

functions and misplacement of resources. 

 

63. There is a hostile and/or adversarial relationship between the national government, Civil 

Society Sector and international development partners who previously supported social 

dimensions of development such as health, especially primary health care in remote 

parts of Kenya. Some of these partners are withdrawing their services while neither the 

county nor national government has put in place mechanisms for taking over these 

services. The most affected are those in the area of HIV/AIDs and ART. This factor has 

also impacted on the design and delivery of both Constitution and Devolution 

Education. For instance, although bids were invited by the Ministry of Devolution and 

Planning through public tender notice Ref. MDP/27/2013-2104 for the exercise in June 

2014 and CSOs prequalified, the process has stalled and the status is currently unknown. 
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Legislative trends 

 

64. The six principal statutes underpinning the devolved system are being implemented and 

so far there are mixed experiences. The key legislation, the County Government Act has 

largely been implemented. However the most critical element relating to citizen 

participation remains unimplemented. The same is the case with design and carrying 

out of devolution education. The Urban Areas and Cities Act is slated for an amendment 

to reduce the population thresholds for the grant of city and municipal status. The TFDG 

had set cities to be 250, 0000 upwards. The tenth National Assembly raised it to 

500,000. There are amendments and proposed amendments to close to 17 pieces of 

legislations having a bearing on devolution. These are in the process of being analyzed in 

detail and will be presented on 14th October 2014 to TDF stakeholders. 

 

65. There are other amendments which have been enacted and impact unconstitutionally 

on the devolved system. Key among these is the County Government Act. This has been 

amended to establish the County Development Boards chaired by Senators. The 

enactment has been challenged in court. The Speaker of the National Assembly also 

gave the green light for an amendment to the Constitution in the Constitution 

(Amendment) Bill, 2014 by Hon. Joe Mutambu. This Bill seeks to reduce the number of 

counties to 10, scrap Affirmative Action principle, thereby removing the 12 special and 

the 47 women county representatives’ seats in the National Assembly, the 16 seats for 

women, and nominated special seats for youth and PWDs in the Senate as well as in the 

County Assemblies. This proposed amendment also has a bearing on the Equalization 

Fund envisaged by the Constitution in Article 204 as an affirmative action mechanism 

for redressing historically marginalized communities and regions. Although the Bill was 

eventually withdrawn, there is high likelihood of it being sneaked back into the 

Assembly. The speaker has also given the green light for the amendment to the CDF Act 

to bring the Equalization Fund under the management of MPs and the County 

Development Boards. This has passed the crucial second reading stage in the National 

Assembly and has been forwarded to the Senate. Agostino Neto also has a 

Constitutional Amendment Bill seeking to reduce the number of constituencies back to 

210. 

 

66. The National Assembly has established a Select Committee under Hon. Mutava Musyimi 

to assess the cost implications of implementing the CoK 2010. A budget of Kenya Shilling 

80 million has been set aside for this exercise. The basis for establishing the committee 

is the reasoning that the Constitution has created too many offices and institutions, 

which are contributing to the bloated wage bill in the public service. This initiative and 
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that of Hon. Mutambu are related. Sources indicated that at some point in the near 

future, the two processes will coalesce, leading to justification for amendment to the 

Constitution. The main motive behind this is recentralization of both state power and 

control of resources. 

 

67. The above legislative processes including others being analyzed are double edged. On 

the one hand, there is genuine need to rectify provisions that inhibit seamless 

implementation of devolution and on the other, the mischief by members of Parliament 

to claw back on the gains of the people of Kenya once the window of amendments 

present itself. It is further important to bear in mind that the Transition to Devolved 

Governments Act as well as the Commission for the Implementation of the Constitution 

Act will lapse on 27th August 2015, and unless extended both the TA and CIC will stand 

dissolved. There will be a lacuna. How prepared are Kenyans for this eventuality is not 

clear. 

 

4. CONCLUSION 

 

68. In spite of the teething challenges facing the transition to the devolved governance 

system, over 73%8 of Kenyans have confidence and are convinced it is a life changing 

paradigm. A talk with Wajir County for example established that their perception as 

being outsider pariah region has significantly changed. Part of this is informed by the 

level of delivery services being experienced in the county since independence. In this 

regard, the very first bitumen road was inaugurated towards the end of September 

2014, fifty years after Kenya’s independence. This public goodwill should be sustained 

through ensuring delivery of quality services at the County level, assuring accountability 

and putting in place policy and legislative measures that enhance devolution. 

 

69. To give further impetus to successful implementation of the devolved system, it is 

imperative that periodic reports by relevant constitutional and statutory bodies are 

constantly reviewed for compliance and/or implementation. In this regard, reports by 

the Transition Authority, Commission for the Implementation of the Constitution, 

Parliamentary Constitution Implementation Oversight Committee, the Office of Auditor 

General, the Office of Controller of Budget, and other relevant Parliamentary 

Committees should be periodically audited to establish the level of implementation. This 

is important because a cursory glance at some of the reports indicate; they contain 

appropriate remedial measures to the challenges facing implementation of devolution. 

                                                           
8 Ipsos Synovate Opinion Poll, October 2014 


