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Memorandum on the Public Procurement and Asset Disposal Regulations 2016, in relation to Access to Government 

Procurement prepared by the Africa Youth Trust, Youth Agenda,  the Institute for Social Accountability, PAWA254 and 

Youth Alive Kenya 

2nd November 2016 

About the Institutions 

The Institutions mentioned above, work with various youth constituents in over 24 counties on issues surrounding governance 

and entrepreneurship. This memorandum is as a result of the work and stakeholder engagements with the youths, women and 

persons with disabilities within their respective networks. 

Purpose of Memorandum  

In December 2015,  the Public Procurement and Asset Disposal Act, 2015 (hereinafter referred to as the Act) was established in 

order to effect Article 227 of the Constitution to ensure the public procurement and asset disposal system: is fair, equitable, 

transparent, competitive and cost effective. The Act was also set to provide for categories of preference in the allocation of 

contracts; protects or advances persons or groups previously disadvantaged by unfair competition or discrimination; sanctions 

against contractors that have not performed according to professionally regulated procedures, contractual agreements or 

legislation; and sanctions persons that have defaulted on their tax obligations or have guilty of corrupt practices or serious 

violations of fair employment laws and practices.  
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The Act became effective on 7 January 2016. In ensuring the protection and advancement of persons or groups which previously 

were disadvantaged by unfair competition or discrimination, the Act has incorporated requirements of: Treasury Circular No 

14/2013 on Presidential Directive on 30% of all Government procurements to be allocated to the Youth, Women and Persons 

with Disabilities1; Legal Notice No 14 of 18 June 2013 known as the Public Procurement and Disposal Preference and 

Reservations Regulations; and Procurement Circular No 1/2014 dated 29th January 2014 on implementation of procurement 

reservation schemes. 

In line with clause (11) of the Third Schedule (Transition Provision) of the Act the National Treasury developed Public 

Procurement, Asset Disposal Regulations 2016 (hereinafter referred to as the Regulations) contemplated under the Act, and 

the public submissions were invited through newspaper notice. The Regulations have made a great attempt to redress the 

challenges faced by youth, women, persons with disabilities, micro enterprises and small enterprises in accessing government 

procurements and disposal opportunities under the Access to Government Procurement Opportunities (hereinafter referred to 

as AGPO) Programme. Some of this includes: 

 Once an AGPO beneficiary is registered at the National Treasury they shall automatically be included in the list of 

registered supplies of all public entities; 

 Procurement entities should allocate at least 30% of the procurement plan and budget to AGPO beneficiaries; 

 Requirement that the tender documents are clear and give correct and complete description of what is to be procured or 

disposed; 

 The Regulations also include elderly persons aged 60 years and above shall be considered as part of AGPO beneficiaries; 

 Prompt payment of AGPO supplies and any payment that is beyond 60 days to attract interest at the average commercial 

bank rate; 

 Invoice discounting by procurement entities where delays in payment is expected; 

 Regional preference by county, sub-county, constituency and ward level where supplies based in these areas shall receive 

preference; 

 AGPO beneficiaries are not required to produce tender securities but shall only be required to sign the Tender Securing 

Declaration Form;  

                                                           
1
 Ref NT/PPD/1/3/26(24) dated 25

th
 September 2013. 
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 Allowing unbundling of procurement to enable AGPO beneficiaries to effectively participate; and 

 Contracts awarded to foreign entities should provide for technology, skills and knowledge transfer through training, 

mentoring and participation of Kenyan firms. The Regulations have provided at least 40% of the employment 

opportunities emanating from such contracts to be reserved for Kenyan with at least 15% of these positions reserved for 

staff at a management level. 

However, we note there are challenges and gaps in the Regulations and this memorandum seeks to address these with a focus on 

youth, women, persons with disabilities, micro-enterprise and small enterprises access to public procurement and disposal 

opportunities. 

Broad Remarks 

1. Awareness on requirements for submission on the draft Regulations 

Despite the National Treasury publishing and publicizing the draft Regulations and requiring key stakeholders to provide their 

submissions, consultations in various counties indicate that the youth, women, persons with disabilities, micro enterprises and 

small enterprises who are the target AGPO beneficiaries (hereinafter referred to as AGPO Beneficiaries) are not aware of the 

draft Regulations and the requirements for them to submit their input to National Treasury. Those aware find the Regulations 

complex and voluminous for them to be able to effectively review them and provide value-adding feedback.  

Recommendations: the National Treasury should consider issuing a user friendly version “Mwananchi Version” of the draft 

Regulations focusing on the areas that touch on the youth, women, persons with disabilities, micro enterprises and small 

enterprises. In addition, to publishing and publicizing the Mwananchi Version in the: daily newspaper with national reach; 

National Treasury website and Public Procurement Regulatory Authority (hereinafter referred to as PPRA), the National Treasury 

should consider using other platforms that include social media and youth forums at the national and county levels.  

2. Preference and Reservation Secretariat 

S157(17) of the Act provides for the National Treasury to operationalize a Preference and Reservation Secretariat (hereinafter 

referred to as PRS) that shall be responsible for implementing the preferences and reservations provision of the Act. The PRS shall 

be responsible for: registering, pre-qualifying and certifying AGPO beneficiaries; ensuring training and capacity building of AGPO 
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beneficiaries; providing technical and advisory assistance to procuring entities in the implementation of preferences and 

reservations; and monitoring and evaluating the implementation of preferences and reservations. 

Challenge: the Regulations do not provide for the operationalization of the Secretariat, which is key in ensuring implementation 

the provisions of the Act in relation to preference and reservations. 

Recommendations: Part II of the Regulations (Bodies Involved in Procurement) should be enhanced to provide for: PRS 

institutional framework; and function of PRS.  

3. Quarterly Market Price Index 

Regulation 58(2) provides for PPRA to prepare market price index containing known market prices for standard goods, works 

and services on a quarterly basis to ensure value for money for procurement undertaken by procurement entities. Regulation 

58(4) in making procurement decisions in relation to the market price index, procuring entities are expected to take into 

consideration: their own market survey prices/results; prevailing inflation rate; regional price differential; and insurance and 

demurrages. 

Challenge: there has been various instances where the media has reported of over-pricing of common user items despite there 

being a market-price index. 

Recommendations: the Regulations should provide for accounting officers to adopt the fixed budget procurement method2 

where the tender documents issued to suppliers of common user goods, works and services whose market price is known to 

include the price contained in the market-price index or budgeted price of the same and inform bidders that the procuring entities 

will not accept bids that quote above this price. 

  

                                                           
2
 Regulation 147 provides for the procedure for evaluation of fixed budget selection 
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Analysis Matrix 

Regulation No and Subject Matter Issue  Proposal 
Capacity Building of AGPO 
beneficiaries 
 
Regulation 5(1) and Regulation 5(2) 
provide that the National Treasury shall 
be responsible for training and capacity 
building for procurement and supply 
chain management services at the 
national level and shall assist the county 
government on the same. 
 
Regulation 16 provides that PPRA shall 
develop, promote and support the 
training and development of persons 
involved in public procurement and asset 
disposal 
 
Regulation 18 pursuant to section 
24(5)(d) of the Act propose to charge 
0.01% of the contract value as capacity 
building levy for all contacts that are 
valued at Kes 10 million and above. 

 

Our studies/engagements have shown a 
significant portion of AGPO beneficiaries do not 
understand the public procurement and disposal 
process and mandatory requirements for them to 
be in the list of registered suppliers. In most 
instances AGPO beneficiaries do not appreciate 
why they are required to have a PIN/VAT 
certificate, Tax Compliance and County 
Government business licenses 

THAT Regulation 5 and Regulation 30 to be 
amended to provide for the role of the 
National Treasury and County Treasuries to 
provide training and capacity building 
opportunities for AGPO beneficiaries on the 
public procurement and disposal processes 
and the reason for requiring them to have 
the mandatory documents. 
 
THAT Regulation 16 to be amended to 
provide clarity whether the persons it will 
train will include AGPO beneficiaries. 
 
THAT Regulation 34 to be amended to 
provide for the role of the Accounting Officer 
to provide training and capacity building 
opportunities for AGPO beneficiaries that 
engage with their entity. Such trainings 
should complete the ones provided by the 
National and County Treasuries and these 
maybe more specific to address procurement 
requirements of the entities. 
 
THAT Regulation 18 to be amended to 
provide how the Capacity Building Levy can 
be used to fund training and capacity 
building opportunities targeting AGPO 
beneficiaries. 
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Regulation No and Subject Matter Issue  Proposal 
The above amendments should be aligned 
with provisions of PRS that shall be provided 
in the Regulations in relation to the role of 
PRS in providing training and capacity 
building opportunities for AGPO 
beneficiaries. 
 
 

Procurement and disposal 
opportunities 
 
Regulation 55(6) and Regulation 55(7) 
procurement plan shall clearly show a 
minimum of 30% of budgetary allocation 
for AGPO beneficiaries and minimum of 
20% of budgetary allocation for resident 
tenderers of the county.  
 

The number of AGPO beneficiaries that have been 
registered by the National Treasury is on the 
increase; however, our studies indicate that this 
has not resulted to an increase in their access to 
government procurement and disposal 
opportunities. This has been caused by the AGPO 
beneficiaries not being aware of where these 
opportunities can be found 

THAT Regulation 55 to be Amended to 
provide for public entities to publish on their 
websites the types of goods, works or 
services that are to be procured under the 
preference and reservation schemes; method 
of procurement and total value allocated for 
each category. 
 

Prompt payment for performed 
contracts 
 
Regulation 190 provides prompt 
payments for all performance contracts of 
AGPO beneficiaries and the payments 
shall not be delayed beyond 60 days from 
the date of the invoice. Where delays are 
likely to happen, a procuring entity may 
facilitate invoice discounting 
arrangements with a financial institution 
for the purpose of advancing credit to the 
affected enterprise 
 

AGPO beneficiaries are facing challenges on 
obtaining invoice financing from most financial 
institution including Government owned entities 
like the Youth Enterprise Fund 
 
Act Sec 140(a) and Regulations Sec 178(4) 
empower the accounting officer to provide in the 
contract that the procuring entity will not pay 
interest for delayed payments 

THAT Regulation 190 to provide for: 
 National Treasury to negotiate and publish 

and publicize on an annual basis reputable 
financial entities that the AGPO 
beneficiaries can obtain invoice financing 
from 

 All Local Purchase Orders and Contracts 
issued to AGPO beneficiaries shall contain 
a provision that the procuring entity shall 
pay interest at the prevailing mean 
commercial lending rate as determined by 
Central Bank of Kenya on delayed 
payments that are beyond 60 days from 
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Regulation No and Subject Matter Issue  Proposal 
 
Regulation 178 (4) and (5) provides for 
interest to be charged on overdue 
amount at the prevailing commercial 
bank rates unless the contract provides 
otherwise 
 

the date the invoice was received by the 
procuring entity 

Report to PPRA 
 
Regulation 201 provides for PPRA to 
provide guidelines to enable 
procurement entities report on 
procurement and disposal contract 
awarded to AGPO beneficiaries in 
pursuant to section 157(12) and 158(3) 
of the Act 

 Section 157(12) of the Act provides for the 
procuring entity to report to PPRA every 6 
months providing disaggregated data on 
number of AGPO beneficiaries that have been 
procured by the procuring entity. However, 
S158 (3) of the Act provides for the reports to 
be submitted on a quarterly basis. 

 There is lack of information in the public 
domain in relation to youth, women, persons 
with disabilities, micro-enterprise and small 
enterprises on: the number of persons/entities 
that have benefited from AGPO; total value of 
contracts awarded to AGPO beneficiaries; and 
the impact the same has had in creating 
employment and empowering AGPO 
beneficiaries 

THAT Regulation 201 to be amended to: 
 Provide procurement entities to submit 

quarterly reports to PPRA as is currently 
required by Regulation 30 of the Public 
Procurement Preference and Reservation 
Regulations 

 Provide for PPRA to publish and publicize 
in Government Procurement Portal to 
enable Kenyans to establish: number of 
contracts awarded to AGPO beneficiaries; 
category of procurements; value of the 
contracts; and the impact AGPO has had on 
the beneficiaries 

THAT Regulations on the operationalization 
of PRS to be provided which should include 
the role of the secretariat in publishing and 
publicizing information on contracts 
awarded to PPRA beneficiaries. 

Standard Procurement and Asset 
Disposal Documents 
 Section 58 of the Act provides for an 

accounting officer of a procuring entity 
to use standard procurement and asset 
disposal documents issued by PPRA. 

The standard procurement and asset disposal 
documents used by procuring entities are 
sometimes voluminous and complex for AGPO 
beneficiaries who are not procurement or legal 
experts and thus may not have the capacity (or 
their entities may not have the capacity to hire 

THAT Regulations on simplification of 
documents that relate to procurements and 
disposal preserved and reserved for AGPO to 
enable them to effectively by actively 
participating in Government procurement 
and asset disposal. 
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Regulation No and Subject Matter Issue  Proposal 
The tender documents used should 
contain sufficient information to allow 
fairness, equitable, transparency, cost-
effectiveness and competition 

 

people with such skills) to review, understand 
and correctly complete the tender documents. 
This has led to some of the AGPO beneficiaries 
shying away to participate in public procurement 
and asset disposal or submit bids that are non-
responsive. 
 
AGPO beneficiaries are sometimes forced to pay 
bribes by procurement entity’s staff for them to 
be awarded a contract. 

THAT Regulations 48(3) to require the Head 
of Procurement Unit when preparing the 
tender documents must include a contact 
(phone and e-mail) where an AGPO 
beneficiary who has been requested to pay a 
bribe can use to anonymously report  
 

 

 

For More Information Contact:  

 

 

 

 

David Momanyi 

Africa Youth Trust 

3 Laikipia Road,  

Kileleshwa 

P. O. Box 51874 – 00100 

Nairobi, KENYA 

Tel: 0725971304 

 

Mildred Nzau 

Youth Agenda  

Kirichwa Lane court, 

Kirichwa Road Off Ngong Road 

P.O.Box:10174-00100 

 Nairobi, Kenya 

Tel: 0725748572 

 

Rachael Gichuki 

The Institute for Social Accountability (TISA) 

Number 1, Wendy Court 

David Osieli Road, off Waiyaki Way 

P O Box 48353 – 00100 

Nairobi, Kenya 

Tel: 0726871494 
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Annex 1 

 

TISA STAKEHOLDER REVIEW MEETING ON PUBLIC PROCUREMENT AND ASSET 

DISPOSAL REGULATIONS WITH A FOCUS ON THE AGPO BENEFIRICARIES 

 

 

 

NAME INSTITUTION 
1. David Momanyi Africa Youth Trust 
2. Mariga Wang’ombe PAWA254 
3. Erustus Festus Fair Youth Employment 
4. Rachael Gichuki TISA 
5. Faith Miano TISA 
6. Steve Odhiambo One Stop Youth Centre 
7. Enock  Waima Africa Youth Trust 
8. Mildred Nzau Youth Agenda 
9. Sam Komu  Transparency International 
10. Luke Baraza Youth Alive Kenya 
11. Miriam Kakenya Youth Agenda 


