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General observations 
 
We laud Parliament and the relevant government agencies for the efforts into this Bill, which is a great 
step in the domestication of the Agreements on anti-dumping and countervailing measures of the 
World Trade Organization. The Bill when enacted into law shall establish a potentially important 
institution for redress in matters relating to dumping and application of safeguard measures. For a 
long time Kenya has not put in place the legal and institutional framework for implementing anti-
dumping, countervailing and trade safeguard measures. This explains the non-use of these trade policy 
instruments – that are used widely across the globe.  

 
It is thought that dumping has had devastating effects on the local industry including in the agricultural 
sub-sectors (sugar, wheat and textiles). Therefore, the application of anti-dumping laws is necessary 
to protect these sub- sectors. 
 
  

http://www.tisa.or.ke/
http://www.youthagenda.org/


Review of the bill  

Section  Issue  Comment  

Overall  The definition of the terms and 

provisions  

Overall, with respect to definitions, and 

most provisions, the Act has no significant 

disparity with the WTO Agreements 

relating to safeguards, anti-dumping and 

countervailing measures  

Section  5 and 6  The Act fails to provide for 

mechanisms of intergovernmental 

relations 

The Act needs to provide for the role of 

the county government executive 

committee members in charge of trade in 

accordance with principles of cooperative 

governance as provided in Article 6 (2) 

and 189  

Clause 6 The proposed Act provides that the 

Agency shall be managed by the Board. 

And, while the Board shall always have 

a strong public sector presence (Article 

6(b) through (e)), there is no guarantee 

that Clause 6(f) shall secure the needed 

representation of a member(s) 

representing consumer interests or the 

interest of the business community.  

 

The Act’s Clause 6 (f) should be worded to 

target members from special interest 

groups (such as consumers and the 

business sector) as well as universities and 

research institutions.  

The justification is that the special interest 

groups including the business sector should 

be involved in decision making to ensure 

that the anti-dumping mechanism is not 

entirely government controlled. “This 

ensures that fairness, honesty and 

reasonableness are applied.” As an example 

the KIPPRA ACT 2006 or BILL 2013 

specifies that the members to be appointed (besides 

the Public Sector) shall include: “ 

 (d) two representatives of research institutions 

in Kenya; (e) two representatives of the 

national universities; (f) two representatives of 

the private sector; “ 



Third Schedule 3(k) and 8(1) 

(and several other sections 

referring to public interest) 

Public Interest:  

In the Third Schedule, in several items 

the proposed Act provides that the 

Agency shall act in public interest. 3rd 

Schedule 8(1) may or may not attract 

evidence on public interest. The 

evidence may also be just views (rather 

than facts). Thus decisions made as 

envisaged by 14(2)(d) may be based on 

views rather than a facts or a test.  

 

There may be a need to introduce a specific 

public interest test. The application of 

safeguard measures may NOT always be in 

the best interests of: consumers; domestic 

producers; and importers; especially those 

who use the imported product as an input 

for their products. In such cases, some 

countries (such as Canada) apply a 

mandatory public interest test before 

imposing safeguard measures. This would 

refer to an inclusion (within the law) of a 

detailed clause incorporating a legal 

framework and practice on public interest. 

Inclusion of a mandatory public interest 

test/provision shall be a way of balancing 

producer interest with that of the consumer 

(as well as the interests of domestic 

industries that use the products as an 

input). In South Africa, the public interest 

clause is mandatory. There may be need to 

stipulate a specific public interest test 

within the proposed Act 

Clause 23(a)  An issue related to public interest is the 

lesser duty rule. Some countries have 

made it mandatory.  

Although the WTO Anti-Dumping 

Agreement provides that it is desirable that 

the imposition of the duty be less than the 

margin of dumping (if such duty would be 

sufficient to remove the injury caused to 

the local industry) some jurisdictions such 

as the EU and South Africa have made the 

application of the lesser duty rule 

mandatory. This is justified by the fact that 

it eases the harm caused to consumers by 

the imposition of anti-dumping duties. 

Downstream parties negatively affected by 

the duty gain from the lesser duty because 

it lessens the burden of any price increase 



borne by the market participants. Although 

the public interest rule tackles a wider range 

of public interest matters, the lesser duty 

rule is also important because in some way 

it partially reduces the negative results of 

anti-dumping measures. Hence, “Kenya would 

be advised to simultaneously apply both the lesser 

duty rule and the public interest clause, because such 

an approach portrays its seriousness to secure public 

interest concerns while applying its anti-dumping 

tool.” 

 

3rd Schedule 6 (1) Usually there are complexities that arise 

between/among parties regarding what 

is to be considered “confidential 

information”  

 

Besides this provision, the Act may:  

1. Make a list of all the information that 

ought to be treated as confidential OR  

2. Explore the possibility of using 

Administrative Protective Orders (as in 

the USA and Canada)  

 

General comments  

The current Bill is a major improvement on existing law relating to safeguards. It improves the 
uncertainty and loopholes left when we had to rely on the Custom and Excise Duty Act. The Customs 
and Excise Act is largely in conflict with what the Anti-dumping Agreement and Art VI of WTO 
provide and restricted the ability of Kenya to use these trade policy tools. These Acts shall have to be 
amended to conform to this new law.  
 
It would be important to spur amendments in legislation within the EAC and COMESA regional 
trading blocs to ensure that the laws put in place are not in conflict with WTO provisions.  
 
Public Participation timelines  

The Trade Remedies Bill, 2017 was circulated for public input on 17 February 2017 and the deadline 

for public input on 24 February 2017. We note with great concern the insufficiency of the public 

participation timelines. Article 10 (2) of the Constitution provides that public participation is among 

the national values and principles of governance in Kenya while Article 118 (b) of the Constitution 

provides that Parliament shall facilitate public participation and involvement in the legislative 

and other business of Parliament and its committees.  



The court has identified that timelines given for public participation could either limit or 

enable public participation noting, “for the opportunity afforded to the public to participate 

in a legislative process to comply with section 118(1), the invitation must give those wishing 

to participate sufficient time to prepare. Members of the public cannot participate 

meaningfully if they are given inadequate time to study the Bill, consider their stance and 

formulate representations to be made.”1 

 

This committee should endevour to ensure that public participation timelines afford the public 

the time need to scrutinize and contribute to matters before the house.  

 

 

 

                                                           
1 Coalition for Reform and Democracy (CORD) & another v Republic of Kenya & another [2015] eKLR Para 151 


